Employer Status Determination
Maher Terminals, Inc.

This is the decision of the Railroad Retirenent Board regardi ng the
status of Maher Termnals, Inc. (MIl), as an enployer under the
Rai | road Retirenent and Railroad Unenpl oynent |nsurance Acts.

MIT was incorporated June 2, 1949. It is a privately held conpany
which is not affiliated with any railroad. It is a nmarine term nal
operator with approximately 1,300 enpl oyees who are nmenbers of the
I nternational Longshorenen's Associ ation and approxi mately 200 non-
uni on, sal aried enpl oyees. Eighteen enployees (13 nenbers of the
I nternational Longshorenen's Associ ation and 5 non-uni on enpl oyees)
performrailroad related service under a contract between MIl and
Conrail pursuant to which MIl receives, |oads or unloads, and
delivers cargo containers to and fromrail cars. Ml provides the
| abor and equi pnent to performthis function and receives an agreed
rate per lift fromConrail. The percentage of operations which is
non-railroad related is 98.8 percent. No enployees of MIl work on
property owned by a railroad and all MIl enpl oyees are supervised
and directed by MIl only.

The definition of an enployer contained in section 1(a)(1l) of the
Rai |l road Retirenent Act (45 U S.C. 8 231 (a)(1l)) reads in part as
fol | ows:

The term "enpl oyer" shall include--

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to [the Interstate Conmerce
Act];

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnment or
facilities) in connection wth the transportation of
passengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrigeration
or icing, storage, or handling of property transported by
railroad * * *,

Section 1(a) of the Railroad Unenpl oynent |nsurance Act (45 U S. C
8 351(a)) provides a substantially identical definition.

There is no evidence that MIl is an enployer wthin the neani ng of
section 1(a)(1)(i) of the Railroad Retirenment Act. Further, the
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avai |l abl e evidence indicates that it is neither controlled by nor
under common control with any rail carrier. Therefore, MIl is not
an enployer within section 1(a)(21)(ii).

This conclusion |eaves open, however, the question whether the
persons who perform work for MIl under its arrangenents wth
Conrail should be considered to be Conrail's enpl oyees rather than
enpl oyees of MIl. Section 1(b) of the Railroad Retirenent Act and
section 1(d) of the Railroad Unenpl oynent |Insurance Act both define
a covered enpl oyee as an individual in the service of an enpl oyer
for conpensation. Section 1(d)(1) of the Railroad Retirenment Act
further defines an individual as "in the service of an enpl oyer”
when:

(1)(A he is subject to the continuing authority of
the enployer to supervise and direct the manner of
rendition of his service, or (B) he is rendering
prof essi onal or technical services and is integrated into
the staff of the enployer, or (C he is rendering, on the
property used in the enployer's operations, personal
service the rendition of which is integrated into the
enpl oyer's operations; and

(i1) he renders such service for conpensation * * *,

Section 1(e) of the Railroad Unenpl oynent |nsurance Act contains a
definition of service substantially identical to the above, as do
sections 3231(b) and 3231(d) of the RRTA (26 U.S.C. 88 3231(b) and

(d)).

The focus of the test under paragraph (A) is whether the individual
performng the service is subject to the control of the service-
recipient not only with respect to the outcone of his work but al so
the way he perforns such work.

The avail abl e evi dence indicates that MIl's enpl oyees act under the
sole authority and direction of Ml and that all of MIl's
operations are under the direction of MIl nmanagenent. MIl" s
enpl oyees therefore are not subject to the continuing authority of
Conrail to supervise and direct the manner of rendition of service.
Accordingly, the control test in paragraph (A) is not net.

Based on the facts in this case, the Board concludes that Ml is
engaged in an independent business. Accordingly, the tests set



forth in paragraphs (B) and (C) are not relevant to enpl oyees of
MIT. Under an Eighth Grcuit decision consistently foll owed by the
Board for nore than forty years;3paragraphs (B) and (C) do not
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apply to enpl oyees of independent contractors perform ng services
for a railroad where such contractors are engaged in an i ndependent
trade or business. See Kelmv. Chicago, St. Paul, M nneapolis and
Omaha Rail way Conpany, 206 F. 2d 831 (8th G r. 1953).

Accordingly, it is the determnation of the Board that service
perforned by enpl oyees of MIl under a contract with Conrail is not
covered under the Acts.
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